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NOTE AND COMMENT 467 

686, 27 L- R- A. 718. And that the business of plumbing is a proper subject 
for regulation under the police power is the conclusion of the Supreme 
Court of Minnesota, although in the recent case in which this conclusion is 
expressed, the statute under examination was declared unconstitutional 
because of its arbitrary basis of classification as to cities to which the act was 
to apply and because of an unjustifiable distinction between master plumbers 
and journeyman plumbers. State v. Justus, 90 Minn. 474, 97 N. W. Rep. 
124. Further it Jias been held to be a proper exercise of the police power 
for the state to provide for the examination and licensing of barbers : State 
v. Zeno, 79 Minn. 80. 



Railroad Control of the Telegraph Business. — A decision of the 
Supreme Court of the United States, recently rendered, has given to the rail- 
roads, already powerful enough to practically defy the national government, 
so vast an increase of power, that Congress might well endeavor to undo by 
legislation what has just been established by judicial decision. In this case, 
Western Union Telegraph Co. v. Pennsylvania Railroad Co., 25 Sup. Ct. Rep. 
133, the court has construed the Act of 1866, which granted to telegraph com- 
panies "the right to construct, maintain, and operate lines of telegraph * * * 
over and along any of the military or post roads of the United States," as con- 
ferring such right subject to the consent of the railroad company owning the 
right of way constituting any such post road. It holds, in other words, that 
a telegraph company has no right of eminent domain enabling it to enter upon 
railroad property and appropriate a location for its poles, in invitum, even 
though its poles and wires do not interfere with the ordinary travel on such 
post road, thus satisfying the proviso in the act. 

In this case the Western Union Telegraph Co. had occupied with its 
poles and wires the right of way of the Pennsylvania Railroad Co., under a 
twenty-year contract which provided that at the expiration of the period the 
telegraph company should, if notified in writing by the railroad company, 
remove its poles and wires from the railroad right of way. Such notice was 
in fact given, the railroad company having made a contract with the Postal 
Telegraph Co. to allow it to maintain a telegraph line upon its right of way. 
Whereupon, the Western Union Co., after fruitless efforts to effect a settle- 
ment, took the position that since Congress, by the Act of 1866, gave it the 
"right" to maintain and operate its lines along railroad rights of way, it 
could exercise the right of eminent domain; and it proceeded to bring itself 
within the statute, and instituted proceedings to estimate the compensatory 
damages to be paid to the railroad company. 

The court, in denying the plaintiff the right to maintain and operate its 
telegraph line without the consent of the railroad company, declared that 
the case was controlled by two prior decisions, viz., Pensacola Telegraph Co. 
v. Western Union Telegraph Co.,g6 U. S. 1, and Western Union Telegraph Co. 
v. Ann Arbor Railroad Co., 178 U. S. 239. But it is very difficult to see how 
these cases could be deemed authority for the position taken, as Mr. Justice 
Harlan points out in his dissenting opinion. The Pensacola case involved 
simply the question whether a telegraph company, authorized by contract 
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with a railroad company to erect and maintain a telegraph line along its right 
of way, could be deprived of that right by a state statute which attempted 
to confer exclusive privileges upon another company; and the court held it 
could not be deprived of such right. In the Ann Arbor case the only question 
was the right to the specific performance of a contract between the tele- 
graph company and the railroad company, by which the former was granted 
the right to use the latter's right of way; and the court expressly held 
that the bill was not so framed as to raise the question of the right of 
eminent domain. In each of these cases the court said that the Act of 1866 
did not confer upon telegraph companies "the right to enter upon private 
property without the consent of the owner, and erect the necessary structures 
for their business; but it does provide that, wherever the consent of the 
owner is obtained, no state legislature shall prevent the occupation of post 
roads for telegraph purposes by such corporations as are willing to avail 
themselves of its privileges." But there is not a word in the Act of 1866 
relating to the consent of the owner, nor did the question in either of these 
cases concern such consent. Of course the court is free to decide as it sees 
fit, but it hardly strengthens its position to attempt to base a decision on 
authorities which are not in point. 

The chief purpose of the Act of 1866, as stated in the case of United 
States v. Union Pacific Railroad Co., 160 U. S. 1, was to give the country the 
benefit of competition in the business of communication by telegraph, and 
to prevent any legislature, by statute, or any railroad company, by contract, 
from excluding any telegraph company from using the railroad right of way 
if it brought itself within the act. And yet, as Mr. Justice Harlan points 
out, the present decision gives the railroad power to do by mere inaction what 
it could not lawfully do by contract, and permits a railroad company to grant 
a monopoly while the state government cannot do so, and to invest a single 
telegraph company with the exclusive right to operate a telegraph system 
through the region where it runs. The legitimate outcome would seem to be 
the control by the railroads of the telegraph business, thus bringing under 
their power one more of the agencies upon which the industrial life of the 
nation depends. 



The Need of Unieorm Laws Governing "Conditional Sales." — The 
almost hopeless confusion in the cases regarding so-called conditional sales 
and the number and bewildering variety of constructions put by courts of 
different states upon these contracts practically identical in form and designed 
to accomplish the same purpose, afford a striking instance of the need of 
uniform legislation upon commercial subjects. A recent case in which the 
matter is carefully discussed is Freed Furniture, Etc., Co. v. Sorenson (1905) 
Utah, 79 Pac. Rep. 564. Plaintiff and defendant had both sold and delivered 
furniture on the "installment plan" to one Fairchild. Fairchild executed and 
delivered to plaintiff notes specifying the amounts and dates of the installment 
payments to be made, reciting among other things that the notes were given 
for the furniture "this day sold to" said Fairchild, and that it was agreed 
that the "ownership, title and right of possession" of said property should 



